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In 2020, the nation of Nauru triggered (though contentiously) a two-year rule under the
1994 Implementing Agreement, which initiated a rush for the International Seabed
Authority (ISA, or Authority) to finalize regulations that will allow exploitation of the sea-
bed, or deep-sea mining (DSM), within two years. This activity could begin in 2023, despite
the growing calls for transparency, science, and a precautionary pause or moratorium.
Oceanic and coastal peoples are on the frontlines of the climate crisis, and deep-sea mining
is the newest threat that is already proving harmful to Pacific communities, their livelihoods,
cultural practices, and their wellbeing.[1]

The international community acknowledges there is limited knowledge regarding the
ecosystems targeted by DSM, the mining process, and resulting ecological impacts.
Without such knowledge, not only can the Authority NOT create the required rules,
regulations, and procedures to ensure ‘healthy development,’[2] but ensure State
obligations are adhered to, namely to protect and preserve the marine environment and the
human right to a healthy environment. Therefore, we must support and urge a global ban
on DSM globally and within our Exclusive Economic Zones (EEZs). There is no other choice.

 BASELINE SCIENTIFIC UNDERSTANDING

Deep-sea mining would disrupt the seabed by extracting mineral nodules from beneath the
ocean floor. These nodules take millions of years to form, and their extraction could cause
the extinction of thousands of species.[3] Far from being an empty space, the deep sea is
teeming with marine life, ranging with rich biodiversity from bacteria to megafauna. One
study revealed 330 species living in just 30 square kilometers of the deep sea.[4] In this
study, more than two-thirds of the species recorded were previously unknown to science.
Despite growing research, little is known regarding deep-sea ecosystems and mining
impacts [5] to the deep-sea and Ocean as a whole, but what we do know is that a healthy
Ocean is vital to our lives; the oxygen we breathe, sequestration of carbon, protection from
severe storm events, and food and jobs for billions of people. 

The ecosystems targeted for deep-sea mining (currently the area known as the Clarion
Clipperton Zone) are highly vulnerable to long-term damage. Though the impacts and
severity of impacts of DSM remain largely unknown, initial studies have indicated that the
effects of deep-seabed mining on the seafloor could persist for hundreds if not thousands
of years.[6] Some ecosystems may be particularly vulnerable, such as hydrothermic vents,
which are hyperlocalized and unaccustomed to changes in pressure and temperature.[7]



 In addition to harming deep sea ecosystems, deep sea mining could create disruptions in the
water column that affect the pelagic food system and cause sediment plumes that alter the
nutrient composition of the water.[8] The ecology of the deep sea impacts the health of the
entire ocean. Thus, destruction of the deep sea will likely create irreparable harm not only in a
localized environment but across the Ocean. 

Despite strong criticisms regarding the lack of transparency of the decision-making process,
test mining was given the green light by the Authority in late 2022. In fact, the Legal and
Technical Commission of the ISA was asked to approve NORI’s collector test EIS under a
silence procedure despite research showing that “small-scale trials cannot accurately predict
the full consequences of commercial-scale mining.”[9] This rush to commence test mining
has been highly concerning due to its potential harmful impacts on the environment,
including the release of toxic elements, the destruction of hydrothermal vents and
seamounts, biodiversity loss, noise and light pollution, and increased temperature amongst
others.[10] Development of deep-sea mining technology is still underway, but most
proposed systems involve using mechanical or pressurized water drills to extract mineral
deposits from the sea floor.[11] Additionally, a video captured from Nauru’s test mining
venture showed wastewater from the seafloor being released at the surface, which has not
yet been publicly reported by Nauru, has the potential to cause sediment plumes that
smother ocean life.[12] Anonymous scientists also reported poor sampling practices and
equipment failure made the data collected meaningless.[13] However, perhaps this has
helped to prove that ““that the mining equipment is [not] technically applicable, the operation
[not] economically efficient and that the effective protection of the marine environment from
harmful effects is [not] ensured” as were the reasons why test mining was introduced.[14]

Finally, proponents of DSM argue that in order to curb greenhouse gas emissions into the
atmosphere and transition the global economy to more sustainable transportation, mining of
the deep-sea is required. This is a myth, and more studies are emerging showing that deep
sea minerals will not be necessary by 2050 and car manufacturers such as Volkswagen and
BMW have voiced they will not be using these minerals in their supply chain.[15, 16] Far
from supporting “green” energy, DSM is just as destructive as traditional mining, if not more
so.
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OBLIGATIONS UNDER THE UNITED NATIONS CONVENTION ON
THE LAW OF THE SEA (UNCLOS)      

Under the United Nations Convention on the Law of the Sea (UNCLOS), the International
Seabed Authority is responsible for regulating human activity in the seabed beyond national
jurisdiction, known as “the Area.” Deep-Sea Mining is contrary to many international
obligations under UNCLOS, and here is why:

Common heritage: 
As noted by UNCLOS Art. 136, the Area and its resources are the common heritage of
mankind and the ISA is to act on all mankind’s behalf as a trustee, not just for a select few.
This principle was originally put forward by the Maltese delegation to the General Assembly
as a means to protect areas beyond domestic jurisdiction from exploitation or appropriation
by a single state or corporation, and is generally accepted to be inclusive of future
generations.[17] We must stay true to its original purpose. To do so, the ISA must act with
more transparency and in good faith, consulting all stakeholders and taking into account the
diverse values and knowledge from scientists, geologists, lawyers, youth, and Indigenous
peoples and coastal communities. We must ensure a decision making process that allows all
humankind to be represented and participating in this debate.[18]

Protect and preserve the marine environment and the precautionary principle:
Of paramount importance is the obligation of States, and the Authority and potential
contractors, to protect - and preserve - the marine environment (UNCLOS Art. 145 and 1994
Implementing Agreement). DSM is entirely contradictory to this mandate especially in light of
the transboundary impacts, endemism and fragility of deep-sea ecosystems. As noted by
both the 2011 ITLOS Advisory Opinion and the South China Sea Arbitration, under this
obligation, the ISA is to create the highest standards for protection, where “protection” is
defined as protecting the marine environment from future damage and “preservation” is
defined as maintaining or improving its present condition. There is currently no proven
pathway that allows us to maintain and improve the health of the deep while commencing
mining.

Additionally, though the precautionary principle is itself not explicitly mentioned in UNCLOS,
the ISA has included it in the Draft Regulations to guide exploitation and acknowledges that
precaution is a binding obligation in which to ensure the effective protection of the marine
environment.[19] As such, the highest form of protection that we can currently provide is the
implementation of the precautionary approach, and restricting DSM in the absence of
scientific certainty of the impacts, not allowing exploitation in such absence. As a result,
deep-sea mining should not commence in absence of rules and regulations that will
guarantee the protection of marine environment and ecosystems.



Taking all measures as “necessary to prevent, reduce, and control pollution of the
marine environment;”[20]
Ensuring activities taken within the Area do not harm the rights of others, including
Coastal States;[21]
Taking measures to “protect and preserve rare or fragile ecosystems as well as the
habitat of depleted, threatened or endangered species and other forms of marine
life;”[22] and 
Implementing the precautionary approach and applying the best environmental
practices.[23]

Due diligence/duty of care:
Though UNCLOS does not specifically mention ‘due diligence,’ the Convention is indeed a
due diligence test in which States have various obligations and duties as signatories to the
Convention. States have many responsibilities or duties under UNCLOS, and they include:

Despite these obligations, Nauru nevertheless triggered the two-year rule during Covid-19
knowing full well that the structure for operational deep-seabed exploitation is far from
ready, thus risking egregious and irreversible harm to the marine environment. Supporting
DSM at this time constitutes a breach of States’ obligation of due diligence by disregarding
the potential risks and negative impacts of DSM.

Human rights, Indigenous rights and the right to a healthy environment:
In 2022, the United Nations General Assembly adopted a resolution that recognized the
importance of a clean, healthy, and sustainable environment for the enjoyment of all human
rights. This resolution is not legally binding, but is a relevant international norm and guiding
vision for States to consider and implement nationally, including the Authority. In fact,
UNCLOS Part XI Art. 146 requires the Authority to “ensure effective protection of human
life.” Deep-sea mining is contradictory to this obligation with the potential to disrupt not
only the seabed for millions of years, but the entire water column and its quality and
composition, and as a result, interfere with the delicate and life-affirming ecological balance
of the marine environment. The harmful impact of mining would be far-reaching across the
ocean and for all communities that rely on the sea. Any harm to the deep-sea, given the risk
of transboundary harm, has the potential to negatively impact and weaken the abilities of
Indigenous communities to fully exercise their rights, including the exercise of culture and
spiritual relationship with the Ocean.



1. Support a global ban or moratorium on DSM and/or create a national moratorium on
DSM within State waters. Fourteen States have taken positions against deep-sea mining in
international waters including Palau, Fiji, Samoa, Federated States of Micronesia, Germany,
Costa Rica, Chile, Spain, Panama, Ecuador, France, New Zealand, New Caledonia, Finland
and French Polynesia.[24]

2. Request a Periodic Review of the ISA. Every five years, the Assembly is required to
undertake a general review of the operations of the regime of the Area and provide
recommendations for improvements to the Assembly (Part XI, Art. 154). The first review
since the Authority’s creation occurred in 2016. Given this obligation and the timeframe, it is
important for the Assembly to consider beginning a second review. At the upcoming 28th
Session in July 2023, the Authority can elect to appoint a Review Committee to oversee and
commence the review process. The procedures of the ISA in light of the 2-year trigger, is
inconsistent with many principles governing the Area, and warrants a review and
amendments to change and modify their operations as necessary. 

3. Highlight the inconsistencies with the 2-year trigger and do not support the approval
of a plan of work.  It can be argued that Nauru had no legal authority to trigger the two-year
rule by invoking Sec.1 par.15 of the Implementing Agreement since the Council had already
undertaken their elaboration and prepared Draft Regulations prior to Nauru’s invocation.[25]
The Council is under no obligation to approve a plan of work, with or without the regulations
being complete. According to the Implementing Agreement, the Council is to consider the
approval of plans of work for exploitation based upon not only the rules and regulations
adopted by the Authority, but on the basis of UNCLOS norms. This means such approval is
subject to the obligations listed above, amongst others, and we must ensure accountability to
them. 

WHAT CAN YOU DO ABOUT IT?
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 4. Request the inclusion of environmental costs, future generations and the intrinsic
value of a healthy deep-sea and Ocean into the financial mechanism discussion. Before
any exploitation can begin, the ISA is to develop a benefit-sharing mechanism that ensures
mining activities in the Area must benefit humankind as a whole.[26] This has not been
done, and the MIT report the Authority commissioned to facilitate its development, failed to
take into account environmental costs, opportunity costs, the intrinsic value of the deep-sea
to help internalize direct and indirect benefits of services provided, and intergenerational
equity to ensure benefits are shared with future generations.[27] In order for the Authority
to ensure that activities in the Area are conducted in a manner that benefits mankind as a
whole, the equitable sharing of financial and other economic benefits derived from activities
in the Area must not only be finalized before the approval of a plan of work, but move
beyond traditional economic models in order to ensure that benefits derived are equitably
shared with all humankind.

TAKE ACTION NOW!

To reiterate, concrete and effective actions must be taken with the tendency towards the
responsibility and obligation to protect and preserve the marine environment, thus
supporting a moratorium or pause on DSM. The Council must not consider applications for
exploitation until consensus is reached on the regulations and that they are fully adopted,
though this may prove politically challenging.[28]

A precautionary pause or moratorium is supported by the ISA’s mandate to protect and
preserve the marine environment (Articles 145 and 196), along with the Authority’s
obligation to apply a precautionary approach.[29] In fact, the ISA Secretary-General stated:
“environmental protection is front and center of the [ISA’s] responsibilities under [the
UNCLOS]. Seabed mineral exploitation cannot be permitted to proceed unless the [ISA] is
satisfied that rigorous environmental safeguards are in place through globally applicable
regulations that are binding upon member States.”[30] This was further supported by
States, including Belgium, who noted that “the regulations should be based on the
precautionary approach which does not allow for artificial deadlines.”[31]

General enquiries please email media@pang.org.fj 
and visit https://www.pacificblueline.org/ to learn more.

mailto:admin@pang.org.fj
mailto:admin@pang.org.fj
mailto:admin@pang.org.fj
https://www.pacificblueline.org/


Sources:
[1] Doherty, B. (2019, September 15). Collapse of PNG deep-sea mining venture sparks calls for
moratorium. The Guardian. Retrieved February 23, 2023, from
https://www.theguardian.com/world/2019/sep/16/collapse-of-png-deep-sea-mining-venture-
sparks-calls-for-moratorium.  
[2] UNCLOS Part XI, Section 3, Art. 150.
[3] Vanreusel et al., Threatened by Mining, Polymetallic Nodules Are Required To Preserve
Abyssal Epifauna, SCIENTIFIC REPS. (2016).
[4] P. Voosen, Scheme to Mine The Abyss Gets Sea Trial, SCIENCE (2019).
[5]  Jones, D. O., Kaiser, S., Sweetman, A. K., Smith, C. R., Menot, L., Vink, A., Trueblood, D.,
Greinert, J., Billett, D. S., Arbizu, P. M., Radziejewska, T., Singh, R., Ingole, B., Stratmann, T., Simon-
Lledó, E., Durden, J. M., &amp; Clark, M. R. (2017). Biological responses to disturbance from
simulated deep-sea polymetallic nodule mining. PLOS ONE, 12(2).
https://doi.org/10.1371/journal.pone.0171750. 
[6] Managing impacts of deep sea resource exploitation, 2015, Newsletter Issue 4, available at
https://www.eu-
midas.net/sites/default/files/newsletters/MIDAS_Newsletter_Apr2015_LORES.pdf; Earth Justice,
Act Now to Avert Disaster in the Deep Sea, available at
https://www.google.com/url?q=https://earthjustice.org/experts/jake-kornack/act-now-to-avert-
disaster-in-the-deep-
sea&sa=D&source=docs&ust=1677203645769765&usg=AOvVaw1E6pG6STf4EMeny-2-QJF2. 
[7] D.O.B. Jones, et al., Biological Responses to Disturbance From Simulated Deep-Sea
Polymetallic Nodule Mining, 12 PLOS ONE (2017).
[8] Christiansen et al., Potential Effects Of Deep Seabed Mining On Pelagic And Benthopelagic
Biota, 114 Marine Policy (2021).
[9] Deep Sea Conservation Coalition, Letter to the International Seabed Authority, 15 Sept. 2022,
available at https://www.savethehighseas.org/wp-content/uploads/2022/09/DSCC-
letter_ISA_NORI-test-15Sept2022.pdf; Miller, K. A., Thompson, K. F., Johnston, P., & Santillo, D.
(2018). An overview of seabed mining including the current state of development, environmental
impacts, and knowledge gaps. Frontiers in Marine Science, 4.
https://doi.org/10.3389/fmars.2017.00418. 
[10] Lipton, E. (2022, November 3). Battle over deep-sea mining takes on new urgency as trial run
winds down. The New York Times. Retrieved February 24, 2023, from
https://www.nytimes.com/2022/11/03/world/deep-sea-mining.html; Miller, K. A., Thompson, K. F.,
Johnston, P., & Santillo, D. (2018). An overview of seabed mining including the current state of
development, environmental impacts, and knowledge gaps. Frontiers in Marine Science, 4.
https://doi.org/10.3389/fmars.2017.00418. 
[11]  Miller, K. A., Thompson, K. F., Johnston, P., & Santillo, D. (2018). An overview of seabed
mining including the current state of development, environmental impacts, and knowledge gaps.
Frontiers in Marine Science, 4. https://doi.org/10.3389/fmars.2017.00418.
[12] Undercover video shows Deep Sea mining tests tainted by pollution and flawed monitoring.
Greenpeace USA. (2023, January 10). Retrieved February 24, 2023, from
https://www.greenpeace.org/usa/news/revealed-undercover-video-shows-deep-sea-mining-
tests-tainted-by-pollution-and-flawed-monitoring/. 
[13] Id. 



[14] Textual Proposal on Regulation 48bis by Germany During the 27th Session: Council - Part I
(15 April  2022), available at https://isa.org.jm/files/files/documents/GERMANY_48BIS.pdf.
[15] World Wildlife Fund, Future mineral demand can be met without deep seabed mining as
innovative technology can cut mineral use by 58, available at https://wwf.panda.org/wwf_news/?
7087466%2FFuture-mineral-demand-can-be-met-without-deep-seabed-mining-as-innovative-
technology-can-cut-mineral-use-by-58. 
[16] Business Statement Supporting a Moratorium on Deep Seabed Mining, available at
https://www.noseabedmining.org. 
[17] Kemal Balsar, The Concept of Common Heritage of Mankind in International Law (Martinus
Nijhoff 1998) ix-xxi.  
[18] Bourrel, M., Thiele, T., & Currie, D. (2018). The common of heritage of mankind as a means to
assess and advance equity in Deep Sea Mining. Marine Policy, 95, 311–316.
https://doi.org/10.1016/j.marpol.2016.07.017.  
[19] ISBA/25/C/8 2019, at p2, available at: https://isa.org.jm/files/files/documents/25c-8-e.pdf.  
[20] UNCLOS Article 193(1).
[21] UNCLOS Part XI. Article 142(3).
[22] UNCLOS Art. 193(5).
[23] Responsibilities and obligations of States with respect to activities in the Area, Advisory
Opinion, 1 February 2011, ITLOS Reports 2011. 
[24] Deep Sea Conservation Coalition, Resistance to Deep-Sea Mining: Governments and
Parliamentarians; available at https://savethehighseas.org/voices-calling-for-a-moratorium-
governments-and-parliamentarians/. 
[25] Implementing Agreement Par. 15(a); See a similar interpretation by Catherine Blanchard,
Nauru and Deep-Sea Minerals Exploitation: A Legal Exploration of the 2-Year Rule, at 5.
[26] Thorsten Thiele, Hans-Peter Damian & Pradeep Singh, “A Comprehensive Approach to the
Payment Mechanism for Deep Seabed Mining” (2021) IASS Policy Brief, available at:
https://publications.iass
potsdam.de/rest/items/item_6000737_2/component/file_6000738/content. p.4. 
[27] Draft regulations on exploitation of mineral resources in the Area, ISBA/25/C/WP.1, 2019,
Prepared by the Legal and Technical Commission, available at
https://isa.org.jm/files/files/documents/isba_25_c_wp1-e_0.pdf, p. 148.    
[28] Id. 
[29] Pradeep Singh, The two-year deadline to complete the International Seabed Authority’s
Mining Code: Key outstanding matters that still need to be resolved, Marine Policy 134 (2021).
[30] M Lodge, keynote speech, Sustainable Blue Economy Conference in Nairobi, Kenya (27
November 2018) available at https://isa.org.jm/files/documents/EN/SG-
Stats/27_November_2018.pdf; accessed 21 September 2022.
[31] Deep Sea Conservation Coalition, 2022, Country Positions, Belgium, available at
https://www.savethehighseas.org/isa-tracker/category/country-positions/.




